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Resolved by the Senate and House of Representatives : 

That Hon. John Young, the retiring President of the Vermont 
Bar Association, be requested to furnish a copy of his address 
before said Association upon the subject of the Constitution- 
ality of a Referendum, for publication, and that the usual num- 
ber of copies be printed for distribution to the members of the 
Legislature. 

JOHN H. MERRIFIELD, 

Speaker of the House of Representatives , 

ZED S. STANTON, 
President of the Senate. 

Approved November 4, 1902. 

JOHN G. McCULLOUGH, 
Governor. 



President's Address 



7!? the Gentlemen of the Vermont Bar Association : 

When the people of this State organized a state govern- 
ment, they adopted a written constitution. This was de- 
signed for the protection of the rights and privileges of the 
individual as well as of the people collectively. While re- 
cognizing the principle that all power originates with and 
flows from the people, the inhabitants fully appreciated the 
difficulty of organizing a government of the people on the 
principles of a pure Democracy. 

The great inconvenience and expense of assembling the 
people together to discharge the various functions of govern- 
ment, and the uncertainties likely to result therefrom, led the 
people to adopt a representative form of government. P » < : 
cure the best protection to the rights of the individual as well 
as of the people collectively, the governmental functions 
were delegated to three deparments — the Executive, the 
Legislative, and the Judicial. The functions of each were 
defined in general and comprehensive, though clear and ex- 
plicit terms. Each was designed to be a check upon the 
other, especially the Legislative upon the Judicial and the 
Judicial upon the Legislative. By the letter of that consti- 
tution the Legislative power was delegated to t h t C t 
Assembly. No veto power was, by the letter of that instru- 
ment, reserved to the people. 

Article 3 of the Amendments to this Constitution reads as 
follows : 

«*The Supreme legislative power of this State shall h ere 
after be exercised by a Senate and the House of Re presen 



talives ; which shall be styled, ' The General Assembly of 
the State ot Vermont, ' — Each shall have and exercise the 
li.ce powers in all acts of Legislation ; arid no bill, resolu- 
tion, or other thing, which shall have ^een passed by the 
one, shall have the effect of, or be declared to be, a law, 
without the concurrence of the other." 

Not only the language bnt the spirit of this article seems 
to delegate to the General Assembly the whole legislative 
power of the people, without reservation or limitation. 

From the organization of the Government to the present 
time there have been very few attempts by the legislature to 
relieve itself of the final responsibility for the enactment of 
such laws as the wisdom of the Legislature determined 
to be for the best interest of the people. 

While it may be claimed that the statutes of 1846 and of 
1852, relating to the traffic in intoxicating liquor, each sub- 
mitted to the people a proposition, each was sustained by 
our Supreme Court upon the ground that it was not a dele- 
gation of the legislative authority to the people. 

The only way for the people to regain any part of the 
legislative power legitimately, must be by an amendment of 
the Constitution. For the Legislature to delegate this power 
to the people to be exercised by them en masse or through 
the ballot-box, or for the people to arbitrarily and forcibly 
resume any part of this power, of their own motion, must be 
revolutionary. 

While the General Assembly has never attempted to dele- 
gate any part of its legislative power to the people of this 
State, if the scope of their action is to be finally determined 
from the decision of the Supreme Court heretofore made, 
the people themselves are now demanding the right to ex- 
ercise the ultimate legislative functions, in determining the 
policy of this State in reference to the traffic in intoxicating 
liquor. 



The Republican Party, at its last State Convention, 
adopted the following resolution : 

•'RESOLVED: That the Republican Party of Ver- 
mont adheres to its long cherished belief that unrestricted 
traffic in intoxicating liquor is a public evil, and that mater- 
ial modification of existing law on that subject should be 
made only after thorough discussion and mature delibera- 
tion of the people, and we request the State Legislature at 
its next session to make provision for ascertaining the will 
of the people by direct vote upon the acceptance or re- 
jection of a license and local option law regulating the sale 
of intoxicating liquors and further providing that upon 
popular vote in favor of such a law, duly ascertained, the 
same shall become a statute law of the State in force." 

Another Convention called shortly after the dissolution of 
the Republican Convention adopted the following plank, as. 
a part of its platform : 

**We demand that the next Legislature pass a high license 
local-option law, and that the same be submitted to the vo- 
ters of Vermont to become effective only when a ma- 
jority of the voters of the State have signified their approval 
in the same manner as the prohibitory law became effective 
50 years ago. And in the event of such a law being sub- 
mitted to the people \ye urge all lovers of Vermont to sup- 
port it at the polls." 

About 60,000 of the voters of this State have endorsed 
the referendum proposition contained in these platforms. 
In other words, about 60,000 out of about 70,000 of the 
voters of this State, have claimed the right, in themselves, 
by their vote at the ballot box, to exercise the ultimate legis- 
lative power in determining the policy of this State in con- 
troling the liquor traffic. 31,864 voters request this privi- 
lege to be granted to them. 28,201 voters demand it as a 
matter of right. 



There is nothing uncertain in {either of these two propo- 
sitions. If you take the fair and usual meaning of the lan- 
guage used in each, the one requests and the other 
demands, for the voters of Vermont, through the ballot- 
box, the right to veto or approve whatever act the Legisla- 
ture may see fit to pass upon this subject. 

Will it be a waste of time for us to consider the constitu- 
tional problem raised by these propositions? 

The judicial question involved is not new. In different 
phases the question of a referendum has been before the 
Courts of several of the states and has resulted in a great 
diversity of judicial opinion. Highly drawn pictures of 
the dangers likely to tesult from a pure Democracy, and 
subtle reasoning will be found in the opinions adverse to 
the referendum. On the other side will be found great 
confidence in the theory that ultimately, and after due delib- 
eration, the majority of the people will vote right upon 
great questions of public policy. Ingenious, plausible and 
convincing arguments tend to establish that a referendum, 
properly framed, is not a delegation of legislative power 
but a law conditioned to become operative upon the happen- 
ing of a certain contingency provided for in the act itself. 
If the question is to be decided by the relative number of 
decisions in favor of and adverse to the reference of a gen- 
eral law to the vote of the whole state for acceptance or 
rejection, then, such practice is overwhelmingly condemned 
by the decisions of the courts of last resort in this country. 
Yet such proceeding is not entirely without support in judi- 
cial decision, and in strong, sound, convincing argument in 
dissenting opinions. 

From the fact that to-day what are commonly known as 
** local option, high license liquor laws " are in force in so 
large a proportion of the states, I had assumed, before ex- 
amining the matter, that the constitutionality of such laws 



was unquestioned. An examination of the subject shows 
that the earliest discussion of this constitutional question 
arose upon local option statutes and that they were held un- 
constitutional. This was on the ground that such law was 
a delegation of legislative authority, and was submitting to 
the decision of the voters of a subdivision of the state a 
matter of general interest, thereby rendering it probable 
that the public policy in the different counties would not be 
uniform. 

The same line of argument which demonstrated and held 
these local option laws to be unconstitutional as a delegation 
of legislative authority was subsequently adopted to demon- 
strate that a general law submitted to the vote of the whole 
state, for acceptance or rejection, was also unconstitutional. 

The referendum has not been confined in this country to 
laws relating to the traffic in intoxicating liquor. It has 
been adopted, or attempted and condemned, upon a variety 
of subjects. In some states the same court which has de- 
clared the principle unconstitutional when applied to gen- 
eral laws, has sustianed local laws apparently depending 

upon the same principle for their operation. By sophistry 
such courts have led themselves to believe that they could 
sustain local laws upon the theory of consent of the inhab- 
itants of a city or county to be governed b}^ local laws ap- 
proved by the majority of the voters of such city or county ; 
but could not thus sustain a general law. 

Other judges insist that the same principle which will 
sustain the submission of a local statute to the acceptance 
or rejection of the voters of a locality to be affected thereby 
will sustain the reference of a general law to th^ acceptance 
or rejection of the whole state. 

While there is a difference in phraseology in the Consti- 
tutions of the different states, I think it will be found that 
in each state where this matter has been under judicial con- 
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sideration, the provisions of the Constitution are the same 
in legal effect. Each provides for a representative govern- 
ment of three distinct and independent departments — 
Executive, Legislative and Judicial — and delegates the 
whole power to make laws to the Legislative department, 
substantially the same as does the Constitution of Vermont. 

Among the early cases, perhaps the first, involving this 
question, was Rice v. Foster, Reported in 4 Harrington, 
479. This was decided in June 1847 and involved the con- 
stitutionality of a local option liquor law passed by the Leg- 
islature of Delaware, February 19, 1847, and submitted to 
the majority vote of each county in the state the question 
whether the law should be operative in such county. 

In September of the same year, the case of Parker v. 
Commonwealth, 6. Pa. St. 507 ; 47 Am. Dec. 480, came 
before the Supreme Court of Pennsylvania and presented 
the bame question on a local option liquor law very similar 
to the one involved in Rice v. Foster. 

These acts were each complete in itself and each contain- 
ed all provisions necessary for its enforcement when 'ap- 
proved by the Governor, if the referendum provisions had 
been omitted therefrom. Each contained provisions for its 
submission to popular vote, and for a return of the vote. 
The enforcement of the act in any county was made con- 
tingent upon the majority of the votes of that county being 
in favor of the law. The result of the vote in some coun- 
ties was favorable to the law and each case rose from 
an attempt to enforce the provisions of the act. 

In each of these cases the Court holds the law unconsti- 
tutional as^a delegation of legislative power or authority; 
not because such proceeding was expressly prohibited by 
the Constitution, but because it was against public policy 
and the spirit of the Constitution, and tended to overturn 
Republican Government and introduce a pure Democracy, 



which would tend to anarchy and despotism. Great stress 
is laid upon the danger to the state if such practice is per- 
mitted. 

In Rice v. Foster, Booth, C. J. uses the following lan- 
guage : 

''All will admit, that, in such cases the people are totally 
incompetent to decide correctly. Equally incompetent are 
they to exercise with discernment and discretion, collective- 
ly or by means of the ballot-box, the power of legislation ; 
because under such circumstances, passion and prejudice 
incapacitates them for deliberation ; and the tricks of the 
demagogues, excited feeling, party animosities and the cor- 
rupt influence always brought to bear upon popular elec- 
tions, would banish reason, reflection and judgment." 

He admits, in his argument, that a law passed by the 
Legislature, complete, absolute and positive in itself, not de- 
pending lor the enactment of its provisions upon any other 
tribunal, body or person, may b^ limited to expire at a cer- 
tain period ; or may provide that it shall not go into opera- 
tion until a future time, or the happening of a contingency, 
or some future event, or until some condition be performed. 
The supporters of these acts, in the arguments claimed 
that it was not a delegation of the legislative power, but was 
simply a conditional act to take effect upon a contingency, 
the result of a popular election. 

Judge Booth says in answer to this contention : 
" The Court agree that is not such a contingency as can 
be the occasion of an act going into operation." 

The reasoning of the Court in Parker v. Commonwealth 
follows very nearly on the same lines and arrives at sub- 
stantially the same conclusions. 

In Parker v. Commonwealth, counsel supporting the law 
stated instances where laws had been submitted to the in- 
habitants of municipalities for acceptance or rejection and 
upheld. 
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Bell, J., in answer to this says : 

" Such legislation is supported on the ground of the con- 
sent of the parties to; be affected thereby," and in speaking 
of the state as a whole the Court say : that here it is ''on 
the ground of consent, too, that the minority is bound by 
the expressed will of the majority." That ''they have 
agreed they will be subject to the resolution of ' selected 
bodies of men to whom the community has delegated the 
legislative power' when their decrees assume the character 
of laws, because endowed with the principle of action which 
only those selected|[;bodies can confer. But there is no can- 
sent beyond this." And declares that the supposed analo- 
gy entirely fails. 

This case also holds that the result of a popular election 
either in the county or in the whole state, cannot be such 
a contingency as may be made the occasion for an act of 
the legislature to become operative. 

In 1848 a similar[question was again before the Supreme 
Court of Pennsylvania in Commonwealth v. Judges, 8 Pa. St. 
391 . A new tow nship had been erected out of a pre-existing 
one. An act was[passed by the legislature of Pennsylvania 
submitting to a majority of the voters of said new township, 
whether it should 'continue as an independent township or 
be restored as a part of [the old town. This act was sus- 
tained as not being a delegation of legislative power, but a 
proper exercise thereof. 

In 1849 a similar question came before the same Court in 
Commonwealth v. Painter, 10 Pa. St. 214, upon an act sub- 
mitting the location of county buildings to the popular vote 
of the county. This law was sustained on the same ground 
as Commonwealth v. Judges. 

In 1852, asimilar question came before the Supreme 
Court of Ohio in Railroad v. State, I. Ohio St. 77. This 
was an act to authorize counties to aid in the construction of 
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railroads by issuing its bonds or subscribing for the capital 
stock of the railroad if a majority of the voters of a county 
favored such action. The Supreme Court of the State of 
Ohio, while denying the power of the legislature to dele- 
gate the law making power and sustaining the decision in 
Rice V. Foster and Parker v. Commonwealth, so far as 
general laws affecting the people of the whole state are con- 
cerned, sustain this act on the ground that it was a matter 
which concerned the voters of each county and upon the 
propriety of which the voters, who must bear the burden, 
were the most competent to judge of the expediency of such 
action. 

In 1853 this subject came before the Supreme Court of 
Indiana in Mayes v. State. 4 Ind. 343. This was a local 
option liquor law. The act contained every element in and 
of itself to make a complete license law, providing methods 
for its enforcement and penalties for its violation. It also 
contained provisions for submitting the act to the vote of the 
people in each county and provided that it was to be opera- 
tive in the counties voting in favor of, and not operative in 
the counties voting against license. 

The Supreme Court of Indiana, on a line of argument 
similar to that in Rice v. Foster and Parker v. Common- 
wealth, hold the parts of this statute, submitting its enforce- 
ment to the approval or rejection of the voters of each coun- 
ty, unconstitutional and void as a delegation of legislative 
authority and sustain the balance of the act as a full and 
complete license law operative throughout the state. 

This same statute again came before the Supreme Court 
of Indiana for consideration in 1858, in Mesheir v. State, 
II Ind. 482. In the meantime two of the members of the 
Supreme Court, which consisted of four judges, had chang- 
ed, and . after full argument and mature deliberation, the 
whole statute, which in the case of Mayes v. State was held 



constitutional and valid except the referendum part thereof, 
was declared to be null and void for the re&son that the re- 
ferendum part thereof was a delegation of legislative power, 
and unconstitutional, and that with the referendum part 
stricken out, the act was not the same act — did not have the 
same legal effect as it would have with the referendum 
clause therein. 

Both decisions are unanimous upon these points though 
two of the judges participating were the same. 

In 1853 this question was before the Court of Appeals of 
New York. Chapter 140 of the laws of 1849 of New York, 
was an "Act establishing free schools throughout the 
State." This act seems to have every element necessary 
to a complete and perfect law with suitable privisions for its 
enforcement as passed by the Legislature and approved by 
the Governor, but it contained a provision for its submission 
to the popular vote of the whole state. The referendum 
part of this bill provided that in case a majority of all the 
votes of the state shall be cast against the new school law, 
this act shall be null and void ; and in case a majority of all 
the votes of the state shall be cast for the new school law 
then this act shall become a law and shall take efiect, etc." 

The Constitutionality of this act came before the Supreme 
Court of the 7th District in Johnson v. Rich, 9 Barber 680, 
and, in a vigorous opinion by Mr. Justice Johnson, was sus- 
tained on the ground that the vote of the people in favor of 
the law was a condition or contingency upon which the act 
was to become operative. The Supreme Court in another 
District held the law unconstitutional as a delegation of leg- 
islative power. The matter subsequently came before the 
Court of Appeals in 1855, in Barto v. Nimrod, 8 N. Y. 

483. 

This Court by unanimous opinion hold the law unconsti- 
tutional and void as being a delegation of legislative power. 



13 

This court pursue a line of argument as to this general law 
substantially identical with that in Rice v. Foster and Par- 
ker V. Commonwealth, which were local option laws, and 
hold that this school law receives its force and vigor as a 
law from the popular vote at the ballot-box and not from 
the action of the legislature. In the opinion the Court sug- 
gest that this school law is merely a plan or scheme for a 
law devised and formulated by the Legislature and submit- 
ted to the people for enactment by popular vote, '^and that 
it receives its whole force and vigor from the vote of the 
people at the ballot-box. 

Ruggles, C. J., criticising the case of Johnson v. Rich, 
says . 

*« It was held by the Supreme Court in the 7th District 
that the act in question was a valid law on the ground that 
it was a conditional statute made to take effect upon the 
happening of a future contingent event, to wit : the vote of 
a majority of the people in its favor. It is not denied that 
a valid statute may be passed to take effect upon the hap- 
pening of some future event certain or uncertain. But such 
a statute when it comes from the Legislature must be a law 
tn presenii to take efiect tn/u^uro. If the observations al- 
ready made are correct the act of 1849 was not such a 
statute. But if by the terms of the act it had been declared 
to be a law from the time of its passage to take effect in 
case it should receive a majority of votes in its favor, it 
would, nevertheless, have been invalid. Because the re- 
sult of the popular vote upon the expediency of the law is 
not such a future event as the statute can be made to take 
effect upon, according to the meaning and intent of the 
Constitution. 

** The event or change of circumstances on which a law 
may be made to take effect must be such as in the judg- 
ment of the Legislature affects the question of the ex- 
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pediency of the law ; an event on which the expediency of 
the law, in the judgment of the law-makers, depends. On 
this question of expediency, the Legislature must exercise 
its own judgment definitively and finally/' 

In 1854 ^^'s question came before the Supreme Court of 
Michigan in People v, Collins, 3 Mich. 343. This case is 
worthy of special study in this State in connection with the 
subject under consideration because it seems to involve pre- 
cisely the same question as the case of State v. Parker, 26 

Vt. 357. 

This Michigan statute was a general prohibitory liquor 

law for the whole state, submitted to the voters of the whole 
state for ** approval or disapproval." It provided that if a 
majority of the votes were in favor of the law it should be- 
come a law operative from December i, 1853, but if a 
majority of the votes were against the law it should become 
a law operative March i, 1870. 

This Supreme Court consisted of eight judges who were 
equally divided. The act was regularly passed by the leg- 
islature, and approved by the governor February 12, 1853. 
There are two opinions sustaining the law on the ground 
that it was complete in itself when approved, to take effect 
or become operative on the happening of a contingency 
which the legislature, in the act itself, created — the popular 
vote ; that if the popular vote was in favor of the act it was 
to go into effect on one date, if the popular vote was adverse 
to the act it was to go into effect at another and later date ; 
that it was not a delegation of legislative authority. The 
two opinions in favor of the constitutionality of the law, are 
carefully prepared and show that their authors were 
thoroughly in earnest in their convictions, logical in their 
reasoning and believed in the constitutionality of the law. 

There are also two opinions adverse to the law, which 
adopt not only the reasoning of Rice v. Foster, Parker v. 
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Commonwealth and Barto v. Nimrod, but also the forecast- 
ing of danger that would follow the approval of this law by 
the court, leading, as they conceive to a pure democracy, 
the overthrow of representative government, and anarchy. 

Judge Pratt, who writes one of the adverse opinions, 
seems to be impelled to this line of reasoning by his fear 
of the people, of a pure Democracy, and of demagogues. 
This is not surprising if one can judge his character by the 
intemperate and undignified specimen of judicial language 
found in this opinion. Bearing in mind that four of his ju- 
dicial associates entertained opinions in that case diametri- 
cally opposite to his, the following excerpts from his opin- 
ion illustrate the intensity of his feeling : 

"Can it be possible that any man of mature years be- 
lieves that, in our representative system of government, 
statute laws can be constitutionally enacted in that way?" 

Again, *'Can it be possible that any American citizen, 
out of a mad-house, is desirous, even in a legal manner, of 
establishing in this country such a system of government?" 

Again, *'Then it is clear that the legislature was guilty of 
perpetrating a most villainous fraud upon the people." 

Again, *' Would any man of sound mind have believed 
such an absolute absurdity?" 

Again, "I apprehend that no man, unwilling to stultify 
himself, would have attempted to maintain the affirmative of 
such a proposition." 

Again, "This to me, is even more extraordinary and 
absurd, if possible, than the despotic provisions incorporat- 
ed into the act." 

Again, "A fallacy, strange indeed, must have crept into 
the heads of those who attempt to maintain the affirmative 
of this doctrine." 

As in Rice v. Foster, Parker v. Commonwealth and Barto 
v. Nimrod, this judge treats the legislature as the agent oi 
*.he people. He reasons thus : 
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**Nor can the legislature, by implication and without ex 
press authority in the constitution, any more delegate its 
legislative powers for any purpose than an agent can ap- 
point another to act in his place and stead, by implication 
and withput authority from the principal." 

It was claimed in this case, in argument, that the part 
submitting it to the vote of the people, might be rejected as 
unconstitutional and the balance of the law stand. This 
position was denied by the four judges opposed to the law 
on the ground that it was the vote of the people which gave 
the act vitality. 

The four in favor of the law insisted that the act received 
its life — its vigor — from the legislature and its commanding 
the vote, and by the will of the legislature became operative 
on the happening of the contingency created by the act. 

In 1854 ^h^s subject came before the Supreme Court of 
Rhode Island in State v. Copeland, 3 R. I. 33. This 
was a general law restraining the liquor traffic. It sub- 
mitted to the popular vote, the question, whether it should 
be repealed. In case the majority of the voters were in fa- 
vor of repeal, the act was to have no effect after the tenth 
day from the rising of the next session of the General As- 
sembly. The majority vote was against the repeal. 

This act was held constitutional in all of its provisions 
except those submitting it to the vote of the people. This 
court holds that the vote was to have no effect unless it 
was for a repeal ; that if they did not vote at all upon the 
question the law would have been unaffected, and is equally 
unaffected by the vote, since the vote was against the re- 
peal of the act; '' that the contingency upon which the act 
was to be repealed has not arisen and it therefore remains 
with all the force and effect originally given it by the Gen- 
eral Assembly." It further decides that the referendum 
part may be held unconstitutional and rejected without af- 
fecting the validity of the balance of the act. 
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In 1854 ^^^s question came before the Supreme Court of 
the state of New Jersey in Patterson v. Society, etc., 24 N 

J- L. 365- 

This was upon an act creating a city charter for the city 

of Patterson, to take effect only on the approval of a major- 
ity of the voters, with provisions that it might be repeatedly 
submitted if rejected on the first or succeeding ballots. 
This act was sustained as an act to become operative upon 
the happening of a certain contingency provided for in the 
act, and held not to be a delegation of legislative authority. 
In 1855 *^^ Supreme Court of Iowa passed upon a sim- 
ilar question in Santo v. State, 2 Iowa 165 ; 63 Am. Dec. 

487- 

This was a general prohibitory liquor law apparently 
complete in all its provisions for enforcement and with 
penalties for its violation. It contained a referendum clause 
in substance as follows: At the April election, 1855, the 
question ol prohibiting the manufacture and sale ot intoxi- 
cating liquor shall be submitted to the legal voters of the 
state. If a majority of the votes shall be in favor of the 
law this act shall lake effect on the first day of July, 1855. 

In a carefully written opinion the Court sustain all of 
this act except the referendum clause, which is rejected as 
unconstitutional. 

In 1859 ^^^ Supreme Court of Iowa again had this ques- 
tion under consideration in Morford v. Unger, 8 Iowa 
82, and an amendment to the charter of the city of Musca- 
teen which provided that it should go into effect if approved 
by a majority of the voters of Muscateen, was held consti- 
tutional as not being a delegation of legislative power but 
an act to take effect upon a contingency, namely : the ap- 
proval of a majority of the voters to be affected by the law. 

In 187 1, this question again came before the Supreme 
Court of Iowa in State v. Weir, 30 Iowa, 134, 11 Am. Rep. 

IIS- 
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This was a local option liquor law submitted to the voters 
of each county. If a majority was in favor of prohibition, 
then and not otherwise, the provisions of the act were to be 
in full force in such county after the first Monday in Janu- 
ary next. If a majority was against prohibition, then chap* 
ter 64 of the revision was to remain and be in force in such 
county and this act was to be null and void. This was held 
unconstitutional as a delegation of legislative power. 
Are these cases consistent? 
Where is the difference in principle? 
Does the last overrule the former? 

In 1856, a question, which I apprehend involves the same 
principle, came before the Supreme Court of Tennessee in 
State V. Armstrong, 3 Sneed 634, and in 1884, before the 
Supreme Court of Minnesota, in Minnesota v. Simonds, 32 
Minn. 540. 

The act under consideration in each of these cases at- 
tempted to authorize the courts to issue municipal charters 
and change the boundaries of municipalities. 

The Supreme Court of each State holds the granting of 
municipal charters to be a legislative act that could not be 
delegated, and declared the law unconstitutional as an at- 
tempt to delegate legislative power. 

In 1870, this question was before the Supreme Court of 
Missouri in State v. Wilcox, 45 Mo. 458. This case in- 
volved a local option school law, which provides that the act. 
must be approved by a majority of the voters of each dis- 
trict before it becomes operative in such district. 

This was sustained on the ground that it was a perfect 
law when approved by the governor, but its operation in 
each district was submitted to the voters of that district. 
This was not considered a delegation of legislative authori- 
ty, but a law to become operative upon a named contin- 
gency- 



19 

In 1873 this matter was again before the Supreme Court 
of Pennsylvania in Lock's Appeal, 72 Pa. St. 491 (13 Am. 
Rep. 716.) 

This was upon a local option liquor law which provided 
for submitting the question of license to the voters of the 
several municipal districts in the state, and provided that if 
a majority of the votes cast in any municipal district is for 
license then licenses shall be issued in such municipal dis- 
tricts, but if the majority of votes is against license in any 
municipal district, then no licenses shall be issued in such 
municipal district. 

This was held not to be a delegation of legislative power^ 
and the act was sustained. In sustaining this law the Court* 
overrule the case of Parker v. Commonwealth decided by 
the same court in 1847. 

This case fully recognizes the well establisht-d principle 
that the legislature cannot delegate legislative power under 
the constitution. 

This case is placed upon a reasonable and logical basis 
on which legislation granting municipal divisions of a state 
the right to accept or reject the provisions of a particular 
act affecting their interests may be sustained. 

x\gnew, J., in the opening of the opinion of the majority 
of the Court says : 

"That a power conferred upon an agent because of his- 
fitness and the confidence reposed in him cannot be delegat- 
ed by him to another, is a general and admitted rule. Leg- 
islatures stand in this relation to the people whom they 
represent. Hence it is a cardinal principle ot representa- 
tive government, that the legislature cannot delegate the 
power to make laws to any other body or authority. The 
true question in this case is, whether the act of May 3, 1871, 
*to allow the voters of the twenty-second ward of the City 
of Philadelphia, to vote on the question of granting license 
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to sell intoxicating liquor/ is a delegation of legislative 
power."    

**What did the legislature, in this section, submit to the 
people, and what did the}" not submit ? This is quite as 
clear as any other part of the act. Each elector is to vole 
a ticket for license or against license. He is allowed by 
the law to say, *I am for the issuing of licenses,' or *I am 
against the issuing of licenses,' and thus to express his 
judgment or opinion. This was all he was permitted by 
law to do. He declared no consequences, and prescribed 
no rule resulting from his opinion. Nor does the majority 
of the votes declare a consequence. The return of a ma- 
jority, is but of a mere numerical preponderance of votes, 
and expresses only the opinion of the greater number of 
electors upon the expediency or inexpediency of licenses in 
this ward. When this is certified by the return, the legis- 
lature, not the voters, declare 'it shall (or it shall not) be 
lawful for any license to issue for the sale of spirituous 
liquors.' Thus it is perfectly manifest this law was not 
made, pronounced or ratified by the people ; and the majori- 
ty vote is but an ascertainment of the public sentiment — the 
expression of a general opinion, which, as a fact, the legis- 
lature have made the contingency on which the law shall 
operate. When the law came from the halls of legislation 
it came a perfect law, mandatory i all its parts, prohibiting 
in this ward the sale of intoxicating liquor without license; 
commanding an election to be held every third year to as- 
certain the expediency of issuing licenses, and, when the 
fact of expediency or inexpediency shall have been returned, 
commanding that license shall issue or shall not issue. 
Then what did the vote decide? Clearly, not that the act 
should be a law or not be, for the law already existed. 
Indeed, it was not delegated to the people to decide any- 
thing. They simply declared their view or wishes, and 
when they did so, it was the fiat of the law, not their vote, 
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which commanded licenses to be issued or not to be is- 
sued. * * * 

•* The legislature in the act of 187 1 have given to the peo- 
ple a law, not a mere invitation ; needing no ratification, no 
popular breath to give it vitality. The law is simply con- 
tingent upon the determination of the fact, whether licenses 
are needed, or are desired, in this ward." 

The case oi Parker v. Commonwealth was urged as hav- 
ing settled this question, adversely to the law, but Judge Ag- 
new says : 

«* That case was overruled soon after it was decided, 
not in express terms, it is true, but its foundation was under- 
mined when it was held that laws could not constitutionally 
be made dependent upon a popular vote for their operation. 
The reasoning in Parker v. Commonwealth is fallacious, 
in assuming the fact that there was a delegation of legisla- 
lative power." 

Judge Agnew then devotes considerable space in demon- 
strating the fallacy of the argument on which Parker v. 
Commonweath was decided, and comes to the conclusion 
that there was no delegation of legislative power in the case 
of Parker v. Commonwealth, and that the decision might 
as well have sustained the act in that case. He also dem- 
onstrates that the subsequent decisions in Pennsylvania have 
thoroughly undermined and overruled, in effect, the decis- 
ion in Parker v. Commonwealth, and he closes the opinion 
with this significant paragraph : 

" Nor have I thought it necessary to refer to the decisions 
in other states, for the plain reason, also, that our own de- 
cisions, since Parker v. Commonwealth, rule tne case; 
while that case was the forerunner of the decisions in all 
other states (except Delaware), and with its fall they have 
lost their chief prop and support." 

In this case the Supreme Court consisted of eight judges, 
and Read, C. J., and Sharswood, J., dissent. 
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As stated by Judge Agnew, Parker v. Commonwealth 
was the forerunner of the decisions upon this question in 
all the other states except Delaware, and, so far as 1 have 
been able to discover, it is cited as authority and relied upon 
by the Court in nearly every, if not every, case in which 
such legislation has been declared unconstitutional, and the 
line of reasoning adopted in Parker v. Commonwealth has 
been the main line of reasoning to establish that such laws 
were unconstitutional. 

But in 1874 ^^^ same question was before the Supreme 
Court of Caliiornia in ex -parte Wall, 48 Cal. 279; 17 Am. 
Rep. 425. 

This was a local option liquor law submitted to the voters 
of each township and city. If approved to be in force. 
If disapproved not to be operative in such township or city. 
Held a delegation of legislative power and unconstitutional 
and void. In this case the Court cite Parker v. Common- 
wealth as an authority for the decision. This opinion 
draws a distinction between the system of town govern- 
ment in New England and the California township. 

This question was before the Judges of the Supreme Court 
of Massachusetts in 1894. (Opinions of the Justices, 160 
Mass. 586.) The Legislature then had under consideration 
the subject of female suffrage, and asked the opinion of the 
Judges of the Supreme Court upon the following three 
questions : 

(i) Is It constitutional in an act granting to women the 
right to vote in town and city elections, to provide that such 
act shall take effect throughout the CommonweaUh upon 
its acceptance by a majority vote of the voters of the whole 
Commonwealth ? 

(2) Is it constit utional to provide in such an act that it 
shall take effect in a city or to^ n upon a majority vote of the 
voters in such city or town ? • 

(S) Is it constitutional is an act gianting to women the 
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right to vote in town or city elections, to provide that such 
an act shall take effect throughout the commonwealth upon 
its acceptance by a majority vote of the voters of the whole 
commonwealth, including women specially authorized to reg- 
ister and to vote on this question alone? 

That court then consisted of seven judges. It was con- 
ceded by all the judges that the legislature had power to 
enact a law granting to women the right to vote in town and 
city elections. Four of the judges answered all these ques- 
tions in the negative. Judge Knowlton answered the second 
interrogatory in the affirmative, and the first and third in the 
negative. Judge Barker and Judge Holmes, the present 
Chief Justice of Massachusetts, answered all the questions in 
the affirmative. Both these judges reason that if statutes 
having only a local operation, submitted to the approval or 
disapproval of the voters of the locality to be affected there- 
by, are constitutional, it logically follows that a general law 
affecting the whole State may be submitted to the approval 
or disapproval of the voters of the whole State and be consti- 
tutional and valid. That the principles which sustain the 
constitutionality of the one class equally establish the consti- 
tutionality of the other class. 

In my investigation I have found but one supreme court 
which has met this question fully and completely, and sus- 
tained the constitutionality ot a law which contained a pro- 
vision that it should take effect only after approval by a ma- 
jority of the electors voting on the subject. This was the 
Supreme Court of Wisconsin. To fully understand this case 
it is necessary to review a decision upon a local statute. 

In 1869 the Legislature of Wisconsin passed chapter 401, 
which provided for a Board of Public Works for the City of 
Milwaukee, and contained this provision: ^^This act shall 
be void unless the legal voters of the City of Milwaukee, at 
the annual charter election in said city, to be held on the 6th 
day of April, 1869, by vote determine to accept the same. 
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* * * If the majority of the votes cast at such 
election upon such question shall be in favor of a Board of 
Public Works, the mayor shall make proctamation of the 
fact, and thereupon this act shall take effect and be in force 
from and after the first day of May, 1869." 

It further provides that if the majority should be in favor of 
this law, the office of street commissioner and superintendent 
of bridges should be abolished. The majority of the vote was 
in favor of the law. The mayor refused to carry out the pro- 
visions of the act on the ground that it never was passed by 
the legislature, was a delegation of legislative authority, and 
received its force and vigor from the popular vote of the 
City of Milwaukee. This act came before the supreme court 
of Wisconsin in State v. O'Neil, 24 Wis. 149. The court 
says : 

'*The law relates wholly ^to the municipal government of 
Milwaukee. It seems to us that the act is what is termed in 
the books a conditional one, is to take effect or go into opera- 
tion upon a contingency provided in the law itself. It is a 
complete enactment in itself; contains an entire and perfect 
declaration of the legislative will ; required nothing to perfect 
it as a law ; while it is only left to the people to be affected by 
it, to determine whether they will avail themselves of its priv- 
ilege. If a majority of the electors were, or should be, in fa- 
vor of the Board created by the law, then the law was to 
go into full operation, otherwise not ; and the question is, can 
such a law be said to be a delegation of legislative power to 
the people, because it appears upon the mce of the act that 
the legislature merely proposed a project or plan for a law and 
submitted the question to the electors to determine whether it 
should become a law or not? It appears to us not. The 
question here involved is not a new one. It has frequently 
been presented to the court, and while it must be admitted 
that many very nice distinctions are taken and much subtle 
reasoning employed to show that certain laws were invalid be- 
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cause made to depend on a vote of the people, yet this prop- 
osition seemed generally to be conceded, that a valid statute 
may be passed to take effect upon the happening of some fu 
ture event, certain or uncertain." 

After referring to authorities, further say : 

*' The decided preponderance of authority is in support of 
the doctrine that the legislature may refer ' questions of local 
government, including police regulations, to the local author- 
ities ; on the supposition that they are better able to decide 
for themselves upon the needs, as well of the sentiments, of 
their constituents than the legislature possibly can be,' and 
upon the same ground may provide that an act, perfect in it- 
self, may go into operation and effect on the contingency of 
a vote of the people in its favor. 

It seems to us that all the legislature has done in this act 
was to preocribe the condition upon which the law was to be 
in full force and effect, and that, when the condition was per- 
formed, or the contnglency happened, tiie provisions of the 
law derive their authority, not from the vote, but from the 
will of the law making power." The Court sustained the 
constitutionality of this local act. 

But in 1870, the Court, in Smith v. City of Janesville, 26 
Wis. 291, passed upon the constitutionality of an act pro- 
viding for taxing the capital stock of the national banks. 
This was a general law submitted to the vote ot the whole 
State. 

Section 4 of this act was as follows : 

*' This act shall be submitted to a vote of the electors of 
the State *   ^^j jf approved by a majority 
of the votes given on the subject, the same shall take effect 
and be in force from and after the date of such approval." 

Section 5 provides for taking and returning the vote. 

Section 7, reads : 

** If this act shall be approved as hereinbefore provided, all 
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acts and parts of acts so far as the same contravene the pro- 
visions of this act are from that date repealed." 

It will be notit^d that this was a general law submitted to 
the voters of the whole State for approval or disapproval. 
That it contained a clause repealing all other laws contraven- 
ing any of its provisions, if the majority vote was in favor of 

this law. The majority of the voters were in favor of enforc- 
ing the law. 

The Supreme Court, in an unanimous opinion, say ; 

**This was no more than providing that the act should 
take effect on the happening of certain future contingency, 
that contingency being a popular vote in its favor. No one 
doubts the general power of the legislature to make such 
regulations and conditions as it pleases with regard to the 
taking effect or operation of laws. They may be absolute 
or conditional and contingent ; and if the latter, they may 
take effect upon the happening of any event which is future 
and uncertain. It being conceded that the legislature pos- 
sesses this general power, the only question here would 
seem to be, whether the vote ot the people in favor of a law 
is to be excluded from the number of those future contin- 
gent events upon which it may be provided that it shall take 
effect. A similar ques*ion was before this court in a late 
case (State v. O'Neil, 24 Wis. 149) and was there elabor- 
ately discussed. We came unanimously to the conclusion 
in that case that a provision for a vote of the electors of the 
city of Milwaukee in favor of an act of the legislature, be- 
fore it should take effect, was a lawful contingency, and 
that the act was valid. That was a law affecting the people 
of Milwaukee particularly and this was one affecting the 
people of the whole state. There the law was submitted to 
the voters of the city and here it was submitted to those of 
the state at large. What is the difference between the two 
cases? It is manifest, on principle, that there cannot be 
any. The whole reasoning of that case goes to show that 
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this act must be valid ; and so it has been held in the best 

considered cases, as will be seen by reference to that opin- 
ion. 

We are constrained to hold, therefore, that this act 
is and was in all respects valid from the time it took ef- 
fect in November, 1866; and consequently that there 
was no want of authority for the levy and collection of 
the taxes in question." 

Judge Cooley in his work on Constitutional Limita- 
tions, 6th edition, page 140, clearly expresses the opin- 
ion that the same line of reasoning which sustains stat- 
utes submitted to municipal organizations, to deqide by 
vote whether a certam law affecting that municipality^ 
shall be operative or not within the municipality, on 
principle, would sustain the constitutionality of a gen- 
eral law submitted to the majority vote of the whole 
state for approval or disapproval. He makes this very 
pertinent inquiry: 

**If it is not unconstitutional to delegate to a certain locality 
the power to decide whether it will be governed by a particu- 
lar charter, must it not quite as clearly be within the power 
ot the legislature to refer to the people at large, from whom 
all power is derived, the decision upon any proposed statute 
affecting the whole state? Can that be called a delegation of 
power which consists only in the agent or trustee referring 
back to the principal the final decision in a case where the prin- 
cipal is the party concerned and where perhaps there are ques- 
tions of policy and propriety involved which no party can de- 
cide so satisfactorily and so conclusively as the principal to 
whom they are referred." 

This subject has been discussed by judges of the Supreme 
Court of Vermont at least twice. 

No. 24 of the Acts of 1846 of Vermont, approved Novem- 
ber 3, 1846, is a complete law in itself. It repeals all former 
laws upon the subject of traffic in intoxicating liquor. It pro- 
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Tides that it shall take effect from its passage. The question 
Tvhether the act shall or shall not go into effect, or whether 
the law previously existing shall or shall not be repealed, is 
not submitted to popular vote. The question submitted to 
the vote under this act is different from that submitted by 
any other act which I have examined. Whatever the result 
of the vote under this act, a license was to be issued by the 
County Court. While the ballot to be used at the popular 
election was to have printed thereon "license" or "no license," 
the result of the ballot was to determine only the kind or ex- 
tent of the licenses to be issued. Tbe subject was submitted 
to the voters of the whole State. The vote to be canvassed 
by each town, returned to each county clerk, canvassed by 
him, and the whole returned to the seci'etary of state, who 
canvassed the vote of the whole State and made proclamation 
of the result. This was to be done annually. 

The effect of this vote is best shown hy the language of 
sections 13 and 14 of the act. 

Section 13 reads: **If the majority of the vote so returned 
throughout the entire State shall be Micense,' it shall be the 
duty of the assistant judges of the several county courts to 
grant licenses, in accordance with the provisions of this act, 
to all such persons as shall make application therefor, and 
who sustain good moral character." 

Section 14 : "If the majority of the vote so returned through- 
out the entire State shall be *no license,' the assistant judges 
shall have power to grant licenses only for medicinal, chemi- 
cal and mechanical purposes, to such persons only as shall 
have been approbated for such purpose or purposes by the 
civil authority of the town ; which approbation shall be certi- 
fied and signed by the chairman of ihe board of civil authority 
so approbating." 

Under this act the policy of the State was made uniform, 
and in accordance with the annual popular vote of the whole 
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State. Every section of this act went into operation and con- 
tinued in operation from the time it was approved. 

Section 13, read in connection with the rest of the act, ex- 
cept section 14, declared that if the majority was for license, 
the license should authorize the general sale of liquor by every 
person of good moral character who asked and paid for a li- 
cense ; while section 14, read in connection with the rest of 
the act, except section 13, provided that if the majority vote 
was ''no license," the license should only authorize the sale 
for medicinal, chemical and mechanical purposes, and only be 
£:ranted to particular persons who had been appointed by the 
board of civil authority. 

Bancroft v. Dumas, 21 Vt. 456, was decided under 
this act, though it is cited outside of Vermont, in sup- 
port of a general referendum. 

To my mind the act as drawn does not present the 
constitutional question discussed in the leading cases 
above referred to. In fact, Judge Kellogg avoids the 
effect of Rice v. Foster and Parker v. Commonwealth 
by saying that the acts are entirely dissimilar. 

An examination of this act I think will convince any 
lawyer that its validity is in no way submitted to or af- 
fected by the popular vote. The time when it shall 
take effect is positively fixed by the act to be immedi- 
ately on its approval. 

No. 24 of the Acts of the General Assembly of the 
State of Vermont of 1852, approved Nov. 23, 1852, 
w^hich is the basis of our present liquor law, contains 
the following provisions : 

"Sec. 26. All acts and parts of acts inconsistent 

with the foregoing" provisions of this act are hereby re- 
pealed. ' ' 

" Sec. 27. The foregoing provisions of this act shall 

take effect on the second Tuesday of March next; pro- 

vieded, that if a majority of the ballots to be taken as 
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hereinafter provided shall be '*no" then this act shall 
take effect on the first Monday of December, A. D. 
1853." • 

Sections 28 and 29 provide for taking* and canvassing- 
the vote and for the proclamation of the result by the 
Secretary of State. 

This act, section 26, repeals absolutely and uncon- 
ditionally all acts in conflict with its provisions. It 
submits nothing* to the popular vote except the time 
when it shall go into effect. If the majority vote is 
**yes," the first 26 sections go into effect on the day of 
the March meeting in 1853, when certain ofiicers are re- 
quired to be elected to enforce the provisions of the 
act. If the majority vote is "no," said 26 sections do 
not go into effect until December 1, 1853, or about seven 
weeks after the convening of the next General As- 
sembly. 

This law is so framed that it would go into effect by 
its own provisions in any event. The result of the 
popular vote could not defeat the operation of the law. 
If no vote was taken the first 26 sections of the act 
must become operative in March, 1853. The remaining 
4 sections — 28 to 31 inclusive — went into operation at 
the same time that other acts passed by the General 
Assembly took effect — January 1, 1853. 

The first 26 sections of the act would take effect in 
March, 1853, if the result of the vote was a majority in 
the affirmative, the same as if no vote was taken. Ta 
put the law in operation 9 months later than if no vote 
was taken, was the only possible effect of the popular 
vote. This is quite different from submitting a law to 
a popular vote of the whole State to determine whether 
it shall or shall not become operative. 

Apparently this act was designedly so framed that. 
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the referendum part could be declared unconstitutional 
and the first 26 sections sustained as valid and opera- 
tive. If not so designed, it is difficult to see how such 
result could have been better accomplished. 

State V. Parker, 26 Vt. 357, arose under the provis- 
ions of this act. As I understand the decision, the case 
was turned upon the fact that whatever the result of 
that vote might be, the act by its own provisions was 
an entire, complete law, itself fixing the exact day when 
it must, by its own provisions, go into effect ; that the 
whole of the provisions for taking a popular vote as pro- 
vided in this act might be omitted and the remainder of 
the act would be perfect and complete in itself. 

As this act of 1852 was framed, it did not require our 
Supreme Court to pass upon the constitutionality of a 
general law, in which it was provided that the question, 
whether it should or should not go into effect, was sub- 
mitted to the popular vote of the whole State. 

However this may be, the reasoning of Chief Justice 
Redfield in this opinion, as well as the reasoning of 
Judge Kellogg, in Bancroft v. Dumas, indicates very 
clearly that they each believed such a law would be 
constitutional. 

While Judge Redfield's reasoning in State vs. Parker, in 
favor of the constitutionality of a general law submitted to the 
voters of the whole State for their approvalor rejection, ap- 
pears to me to be sound and his position well taken, it may 
well be said that the statute before the court did not present 
the question for decision. Certainly if his construction of the 
act of 1852 is correct, that part of the opinion was not required 
by the facts in the case. 

In this opinion Justice Redfield discusses Rice vs. Foster 
and Parker vs. Commonwealth; and comes to the conclusion 
that the arguments by which statutes made dependent upon 
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such contingency, nre proven to he invftlid, are the result of 
false Rnalogies and founded upon a latent fallacy. 

He thinks the dislinciion attempted between the coDtingen- 
cy of a popular vote and other future uncertainties, is without 
just foundation in sound policy or sound reasoning; and de- 
cides that a general law may'be submitted to the approval or 
disapproval of the people, without rendering it unconstitu- 
tional. He says : 

*'If the operation of a taw may fairly be made to depend 
upon a future contingency, then, in my apprehension, it 
makes no est^ential difference what is the nature of the con- 
tingency so it be an equal and a fair one, a moral and legal 
one, not opposed to sound policy, and so far connected with 
the subject and purpose of the statute as not to be a mere 
idle and arbitrary one. And to us the contingency upon 
which the present statute was to he suspended until another 
legislature should meet and have an opportunity of reconsid- 
ering it was not only proper and legal, and just and moral, 
:ommendable and creditable to the Legislature 
the statute ; for, at the very threshold of inquiry 
lediency of such a law, lies the other and more 
jquiry, are the^ people prepared for such a law? 
iccessfnlly enforced?" 

ument found in many of the cases that the 
cannot submit the expediency of a law to the 
:ause an agent cannot delegate his authority, 
icious. Who ever heard the suggestion, that 
ould not consult his principal, or submit his 
.is principal for approval or disapproval, be- 
iding it. if the agent so desired, 
itudent who is seeking light upon this con- 
question and desires to examine the reason- 
h sides, the opinion in Rice v. Poster, Parker 
nwealth, Barto v. Nimrod, two opinions in 
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People V. Collins and the opinion of the four Massa- 
chusetts judges to the Legislature, will furnish argu- 
ments against a referendum. While the reasoning of 
Judge Redfield in State v. Parker, the dissenting opin- 
ion in Parker v. Commonwealth, two opinions in People 
V. Collins, the opinion in State v. O'Neil, Smith v. 
Janesville and Lock's Appeal, and the opinion of Judge 
Holmes to the Legislature, give the arguments in sup- 
port of a referendum and aid in determining what may 
and what may not be submitted to the voters of a mu- 
nicipality, or of the state. 

From my examination I am led to conclude: 
First. — That by the fundamental theory of a rep- 
resentative government, and by the express provisions 
of the Constitution of this State, legislation cannot be 
exercised by the people. 

Second. — That legislative power cannot be delegated, 
that it can be exercised only by the General Assembly 
and in the mode designated in the Constitution. 

Third. — That a law enacted in any other mode or by 
any other authority than that prescribed in the Consti- 
tution is void. 

Fourth. — That the great preponderance, in number, 
of judicial decisions and opinions, hold that to submit 
the expediency of enforcing a general law to the voters of 

the whole State, in any form, is unconstitutional. 

Fifth. — That a majority of the Courts of last resort 
in the United States have held that to submit the expedi- 
ency of local statutes to the voters of the municipality 
to be affected thereby is constitutional and valid. 

Sixth. — That the logic of the matter and, what seems 
to me, the better argument found in the opinions of the 
Judges who are in the minority, irresistibly leads to the 
conclusion that the expediency of a general law may as 
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well be submitted to the voters of the whole State, as 
the expediency of a local statute to the voters of the 
locality to be affected thereby. 

Aside from the legal question, can any good reason 
be given why the voters of the whole State are not as 
competent to determine correctly, upon the expediency 
of a general law affecting the whole State, as the voters 
of a town or city are to determine correctly upon the 
expediency of a law affecting only such town or city? 

If the one is a law conditioned to go into operation 
upon the happening of a future contingency, the other 
is no less so. 

The one is, to my mind, no more a delegation of legis- 
lative authority than the other. It is simply a differ- 
once in degree, — not in principle. 

JOHN YOUNG. 
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